DEAL POINTS SHORT TAKES 2021.03: ALLOCATE RIGHTS AND RESPONSIBILITIES EARLY IN
COMPANY LIFE TO AVOID TROUBLE LATER AND CREATE A VIABLE INVESTMENT VEHICLE
January 29, 2021
Deal Point: Fully organize your company and allocate rights and responsibilities early to promote harmony
among the founders and be a viable investment vehicle.
Explanation and Takeaways
It can seem like a waste of time and money, and even an indication of mistrust among colleagues. It’s not. In
the early stages of forming and organizing a new business enterprise, negotiating and documenting the
founders’ and early-stage investors’ rights and obligations is one of the most vital tasks to front load, and
there’s a reason for that which escapes most entrepreneurs: yes, it is easiest to set down and assign those rights
and obligations when everyone is happy with each other and before any disputes arise over whose contributions
have been worth more, who has worked harder, and so on. But more than that, doing so actually promotes
harmony within the company thereafter; when all parties know from the outset, without ambiguity, what they
have a right to expect and, more importantly, what they don’t have a right to expect, they tend not to demand
things to which they have no right. Those kinds of disputes are less likely ever to emerge. And, for disputes
that do flare up, if there is a clear and mandatory answer or roadmap to resolving them that everyone signed on
to at the beginning, those disputes will likely be settled faster, less expensively, and less disruptively. Finally, it
is work that will have to be done anyway before any investor will seriously look at the company.
The allocation of rights and obligations among founders and early stage investors can be assigned in a variety of
documents. In a corporation, it may be a combination of a certificate of incorporation, bylaws, and a
shareholders agreement. In a limited liability company (LLC), it may be in the LLC Operating Agreement, or
LLC Agreement, as it is variously called. In a partnership or limited partnership (LP), it is in usually the
partnership agreement. It may be in one or more separate agreements, like an investment agreement, a joint
venture agreement, an intellectual property license or assignment agreement, or a creditors’ agreement.
Wherever set down, rights and obligations of founders and early investors to establish early should include:
•

Attributes of Ownership Interests (classes and series of common and preferred stock in a corporation,
with rights to profits and losses, liquidation, redemption, conversion and other preferences; the
equivalents are membership interests in an LLC and limited partnership interests in an LP);
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•

Contributions of Capital, Intellectual Property Rights and other Assets, what equity or debt they are
given in exchange for, and rights to reacquire them if the company does not succeed;

•

Salary, Royalties or other Compensation to provide cash to founders and reduce tax liabilities;

•

Board of Directors and Officer Participation among founders and investors, establishment of voting
rights, including major decisions requiring supermajority votes or veto rights;

•

Preemptive (anti-dilution) Rights to give existing equity holders the right to buy in to new financing
rounds to maintain their pro rata share of ownership (they generally do not exist if not expressly
granted);

•

Voting Agreements to elect Board members, approve business plans and facilitate other company
business;

•

Ownership Transfer Restrictions and Buy-Sell Rights to regulate what happens if somebody wants
out;

•

Registration Rights to give equity holders, particularly minority shareholders, the right to participate,
pro rata, in sales of the company’s equity or to participate in a public offering; and

•

Restrictive Covenants and Noncompetition Agreements to prevent a founder or investor from leaving
the company and immediately going into competition against it.

Kurtin PLLC, a New York City-based law firm focused on corporate, commercial and regulatory representation in the Biotechnology
& Life Sciences, Communications & Media, Information Technologies, Satellites & Space and Investment Funds sectors, offers a
program of Inbound & Startup alternative fee basis legal services for the formation, organization, financing, and operations of U.S.
subsidiaries and affiliates of non-U.S.-based companies and U.S. startups. The services offered cover any legal or regulatory
requirement a new business, investment fund, family office, trust or other enterprise is likely to face, while the menu of basic and
additional services allows both “à la carte” selection of services needed and predictability of costs. Services may be offered on a flat
fee, hourly fee, or partial success fee (for financing and capital raising) basis. We will also arrange a custom package of requested
services at a discount to their combined separate pricing on request. Our full Inbound & Startup brochure is available at Kurtin PLLC
Inbound & Startup and Virtual General Counsel Legal Services. For further information, please contact info@kurtinlaw.com.
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The materials contained in this advisory have been prepared for general informational purposes only and should not be construed or
relied upon as legal advice or a legal opinion on any specific facts and circumstances. The publication and dissemination, including
on-line, of these materials and receipt, review, response to or other use of them does not create or constitute an attorney-client
relationship.
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that any tax advice contained in
this communication (including any attachments) was not intended or written to be used, and cannot be used, for the purpose of (i)
avoiding tax-related penalties under the Internal Revenue Code or (ii) promoting, marketing or recommending to another party any
tax-related matter(s) addressed herein.
These materials may contain attorney advertising. Prior results do not guarantee a similar outcome.
Copyright © Kurtin PLLC 2021. All Rights Reserved.
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