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June 22, 2022
 

Bipartisan Senate Bill on Crypto/Digital Assets Introduced
 
 
On June 7, 2022, U.S. Senators Cynthia Lummis (R-WY) and Kirsten
Gillibrand (D-NY) introduced a bipartisan bill to regulate the
cryptocurrency/digital assets market. A copy of the Lummis-Gillibrand
Responsible Financial Innovation Act Bill ("Lummis-Gillibrand" or "Bill"
can be found Here. While the Lummis-Gillibrand Bill will no doubt
undergo substantial amendments before - and if - it becomes law, its
bipartisan provenance points to likely directions for U.S. crypto/digital
assets law and regulation. Some of the Lummis-Gillibrand provisions
are revolutionary. The Bill's proposals include:
 
Securities v. Commodities Regulation
 

On the persistent securities v. commodities regulation issue, to
notionally split a digital asset from the investment contract that
sells it. The investment contract would be a security and
regulated by the U.S. Securities and Exchange Commission
("SEC"). The notionally split-off digital asset would be called an
"ancillary asset" of the investment contract - a novel idea - and
regulated as a commodity, when appropriate, by the Commodity

https://www.gillibrand.senate.gov/imo/media/doc/Lummis-Gillibrand%20Responsible%20Financial%20Innovation%20Act%20%5bFinal%5d.pdf
https://www.gillibrand.senate.gov/imo/media/doc/Lummis-Gillibrand%20Responsible%20Financial%20Innovation%20Act%20%5bFinal%5d.pdf
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Futures Trading Commission ("CFTC").  Digital assets not
having attributes of securities such as debt or equity interests,
liquidation, dividend and profit-sharing rights derived from the
managerial efforts of others would be presumptively subject to
CFTC jurisdiction, excepting non-fungible tokens (NFTs) or other
non-fungible digital assets and most stablecoins issued by
depository institutions (Currently, the SEC has jurisdiction over
"digital asset securities").

 
Authorization of spot crypto asset exchanges for the physical
delivery of digital assets to register with the CFTC.

 

To amend the 2021 Infrastructure Investment and Jobs Act to
include in its expanded definition of "Broker" any person who is
responsible for effecting transfer of digital assets on behalf of
another person.

 
Banking
 

To permit depository institutions to issue payment stablecoins
(those redeemable for U.S. dollars) subject to reserve and
redemption requirements.

 

Prohibits banks from using reputational risk in examination
ratings and requires appropriate reasons for requesting
termination of a customer account.

 

Taxation
 

Excludes gain or loss of U.S. $200 or less in transactions for
"goods and services" from gross income for federal income tax
purposes.

 
Makes clear that crypto/digital mining and staking proceeds are
not treated as gross income until the taxpayer exercises
dominion over them.

 
Makes clear that a loan of digital assets is generally not a
taxable event.

 

Jurisdiction
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Applies in its jurisdiction to incorporated and licensed legal
entities, but not to unincorporated "decentralized autonomous
organizations" or "DAOs," users of digital assets and
"decentralized finance," or "DeFi" protocols.

 

Consumer Protection
 

Requires regulated entities to make transaction-specific
disclosures to consumers.

 
Directs state regulators to adopt uniform money transmitter
license requirements for digital asset transactions.

 
 
 We reported previously on the Biden administration's March 9
Executive Order initiating a government-wide effort to study and
report on development and regulation needed in the cryptocurrency -
digital asset market (see, U.S. Executive Order Issued to Develop
Cryptocurrency/Digital Asset Regulatory Framework, March 10, 2022,
available Here).
 
The all-governmental reports to be issued on the E.O. will no doubt
inform future action on the Lummis-Gillibrand Bill and any other
Congressional action on cryptocurrencies and digital assets.
However, unlike the E.O., the Lummis-Gillibrand Bill is an actual
proposed law that can, with or without amendments, be passed by
both houses of Congress and signed into law by President Biden. We
will closely follow the Lummis-Gillibrand Bill's progress through the
legislative process and report in detail on any final law.  
 
 For additional information, please contact us at info@kurtinlaw.com.

 

Kurtin PLLC, a New York City-based law firm, focuses on corporate, commercial and
regulatory representation in the Biotechnology & Life Sciences, Communications & Media,
Information Technologies & Internet, Satellites & Space and Venture Capital & Private
Equity sectors. Since our founding in 2008, we have represented clients in over forty
countries on six continents and across the United States on transactional and dispute
resolution matters. Among our key values, none rank higher than creative and
individualized solutions to business issues, absolute client discretion and unsurpassed
responsiveness.

https://kurtinlaw.com/wp-content/uploads/2022/04/U.S.-Executive-Order-Issued-to-Develop-Crypto-Digital-Assets-Regulatory-Framework-3.10.2022.pdf
https://kurtinlaw.com/wp-content/uploads/2022/04/U.S.-Executive-Order-Issued-to-Develop-Crypto-Digital-Assets-Regulatory-Framework-3.10.2022.pdf
mailto:info@kurtinlaw.com
https://kurtinlaw.com/industry-focus/biotech-life-sciences/
https://kurtinlaw.com/industry-focus/communications-media/
https://kurtinlaw.com/industry-focus/information-technologies/
https://kurtinlaw.com/industry-focus/satellites-space/
https://kurtinlaw.com/practice-areas/financial-strategic-investments/
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Kurtin PLLC Website

 The materials contained in this message and website pages, whitepapers, advisories and other items
directly linked to it have been prepared for general informational purposes only and should not be
construed or relied upon as legal advice or a legal opinion on any specific facts and circumstances. The
publication and dissemination, including on-line, of these materials and receipt, review, response to or
other use of them does not create or constitute an attorney-client relationship.
 
To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that
any tax advice contained in this communication (including any attachments) was not intended or written
to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal
Revenue Code or (ii) promoting, marketing or recommending to another party any tax-related matter(s)
addressed herein.
 
These materials may contain attorney advertising. Prior results do not guarantee a similar outcome.
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