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Court Rejects FTC Attempt to Block Microsoft - Activision
Blizzard Acquisition

On July 10, 2023, a judge in the United States District Court for the
Northern District of California denied a motion by the Federal Trade
Commission ("FTC"), the U.S. antitrust (competition) regulator, for a
preliminary injunction to block Microsoft, maker of the XBox video
gaming platform, from completing its >$70 billion acquisition of virtual
reality ("VR") video game publisher Activision Blizzard, maker of the
"Call of Duty" and "World of Warcraft" games, leading entries in the
nearly $200 billion gaming sector. The decision scuttles a scheduled
August evidentiary hearing before an FTC administrative law judge
and clears the merger to close everywhere but in the U.K., where the
competition regulator blocked the merger, perhaps as early as this
month, ahead of the July 18 expiration of Microsoft's bid and vesting
of a $3 billion termination fee to Activision. A copy of the 53-page
decision by U.S. District Judge Jacqueline Scott Corley, redacted to
protect trade secret information, can be found Here.

We reported on the FTC's attempt to block the merger in December
and U.K. blocking of the deal in April. The FTC alleged that the
proposed merger violated s. 7 of the Clayton Act (18 U.S.C. s. 12, et
seq., s. 18), which prohibits mergers and acquisitions of either stock
or assets whose effect "may be substantially to lessen competition, or
tend to create a monopoly." Microsoft competes directly with Sony's
Playstation and Nintendo's switch as the troika of leading makers of
high-end video gaming consoles, with a sub-segment of the industry
consisting only of Microsoft and Sony competing for the most
technologically advanced gaming consoles.

The FTC also alleged that the proposed merger will create a
combined firm with incentives to withhold or degrade Activision's
games for use by competing console makers, leading to reduced
consumer choice, higher prices, and lower quality products; reduce
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innovation in optimizing Activision content for competing platforms;
and reduce competition for high-end consoles and gaming
subscription services in the United States.

Judge Corley's decision rejects the FTC's arguments and dissolves
the preliminary injunction blocking the merger effective July 14 (to
allow the FTC to appeal to the United States Court of Appeals for the
Ninth Circuit). The decision is a major rebuff to FTC Chair Lina M.
Khan and Department of Justice ("DodJ") Antitrust Division Chief
Jonathan Kanter, who have attempted to institute a newly activist
antitrust review policy and rein in big tech after decades of a relatively
"laissez faire" treatment of proposed M&A activity. See, "FTC and DoJ
Launch Effort to Restrict Anticompetitive Mergers," "FTC Restores
Restrictive Prior Approval Merger Review Policy," and "FTC Sets
Ambitious M&A Enforcement Agenda," further discussed in our
"Mergers & Acquisitions VIII: Antitrust Merger Control and Clearance,"
all available at Kurtin PLLC Mergers & Acquisitions. Although
Judge Corley's decision describes itself as narrowly tailored to
deciding the injunction motion before her, it remains to be seen
whether it presages a larger judicial reaction to the FTC/DoJ activist
merger review posture.

For additional information or for information on our M&A and other
professional services, please visit our website at the link below and
contact us at info@kurtinlaw.com or +1.212.554.3373.

Owen D. Kurtin

Kurtin PLLC, a New York City-based law firm, focuses on corporate, commercial and
regulatory representation in the Biotechnology & Life Sciences, Communications & Media,
Information Technologies, Blockchain & Internet, Satellites & Space and Venture Capital &
Private Equity sectors. Since our founding in 2008, we have represented clients in over
forty countries on six continents and across the United States on transactional and
dispute resolution matters. Among our key values, none rank higher than creative and
individualized solutions to business issues, absolute client discretion and unsurpassed
responsiveness.

Kurtin PLLC Website

The materials contained in this message and website pages, whitepapers, advisories and other items
directly linked to it have been prepared for general informational purposes only and should not be
construed or relied upon as legal advice or a legal opinion on any specific facts and circumstances. The
publication and dissemination, including on-line, of these materials and receipt, review, response to or
other use of them does not create or constitute an attorney-client relationship.

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that
any tax advice contained in this communication (including any attachments) was not intended or written
to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal
Revenue Code or (ii) promoting, marketing or recommending to another party any tax-related matter(s)
addressed herein.

These materials may contain attorney advertising. Prior results do not guarantee a similar outcome.
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