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August 14, 2023

Biden Administration Issues Executive Order Restricting
U.S. Investment in China for Sensitive Information
Technologies

On August 9, 2023, the Biden Administration issued an Executive
Order ("E.O.") restricting U.S. private outbound investment in China,
including Hong Kong and Macau, in several sensitive information
technologies, including artificial intelligence ("AI"), advanced
semiconductors and quantum computing. The E.O. can be found
Here.

The U.S. already restricts export of the technologies targeted by the
E.O. The E.O. is intended to restrict and prohibit U.S. private
outbound investment in China to prevent China from "indigenizing"
those technologies. The E.O. directs the Secretary of the Treasury, in
concert with the Secretaries of Commerce, State, Defense, Energy,
Homeland Security, the Attorney General and other department and
agency heads to issue regulations that require U.S. persons to give
notification of certain transactions ("Notifiable Transactions") and
prohibit U.S. persons from engaging in certain transactions
("Prohibited Transactions") involving persons or entities in China or
owned by Chinese persons or under Chinese control, with a clear
focus on M&A, Private Equity and Venture Capital, Joint Ventures,
convertible (to equity) debt, and related transactions in AI (especially
AI with military or intelligence applications), semiconductors and
microelectronics usable in supercomputers, and quantum computing.
The Treasury regulations are also to provide a penalty scheme for
violations.

At the same time as the E.O. issued, the Treasury Department issued
an Advanced Notice of Proposed Rulemaking, or "ANPRM," intended
to flesh out the scope of the program and solicit public comment on its
implementation. The ANPRM can be found Here. The ANPRM, which

https://www.whitehouse.gov/briefing-room/presidential-actions/2023/08/09/executive-order-on-addressing-united-states-investments-in-certain-national-security-technologies-and-products-in-countries-of-concern/
https://www.federalregister.gov/documents/2023/08/14/2023-17164/provisions-pertaining-to-us-investments-in-certain-national-security-technologies-and-products-in
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does not implement the E.O. or propose regulations itself, is intended
to provide transparency as to the upcoming regulatory process.
Treasury is specifically considering creating an exception to Notifiable
Transactions and Prohibited Transactions for certain types of passive
investments that would not convey intangible benefits to China in the
targeted industry sectors, such as investment in publicly traded
securities, index funds, mutual funds and inter-company transfers
from a U.S. parent to its Chinese subsidiary. Comments on the
ANPRM will be due by September 28, 2023, 45 days after publication
in the Federal Register.

Note: Apart from any critical breaking legal/regulatory corporate and
commercial events, we are pausing our publication schedule for three
weeks. Of course, our professional legal services remain available at
all times. Have a good remainder of the summer, and we'll see you
after Labor Day!

Owen D. Kurtin

For additional information or for information on our professional services,
please visit our website at the button link below and contact us
at info@kurtinlaw.com or +.1.212.554.3373.

Kurtin PLLC, a New York City-based law firm, focuses on corporate, commercial and
regulatory representation in the Biotechnology & Life Sciences, Communications & Media,
Information Technologies, Blockchain & Internet, Satellites & Space and Venture Capital &
Private Equity sectors. Since our founding in 2008, we have represented clients in over
forty countries on six continents and across the United States on transactional and
dispute resolution matters. Among our key values, none rank higher than creative and
individualized solutions to business issues, absolute client discretion and unsurpassed
responsiveness.
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 The materials contained in this message and website pages, whitepapers, advisories and other items
directly linked to it have been prepared for general informational purposes only and should not be
construed or relied upon as legal advice or a legal opinion on any specific facts and circumstances. The
publication and dissemination, including on-line, of these materials and receipt, review, response to or
other use of them does not create or constitute an attorney-client relationship.

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that
any tax advice contained in this communication (including any attachments) was not intended or written
to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal
Revenue Code or (ii) promoting, marketing or recommending to another party any tax-related matter(s)
addressed herein.

These materials may contain attorney advertising. Prior results do not guarantee a similar outcome.
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