
 

 

November 10, 2025

SEC Issues Policy Statement Approving Use of Mandatory
Arbitration Clauses in Registration Statements

On September 17, 2025, the Securities and Exchange Commission
("SEC"), the U.S. securities regulator, issued a policy statement
reversing a long-standing policy prohibiting the use of mandatory
arbitration clauses in registration documents filed by securities issuers
pursuant to the Securities Act of 1933 (the "Securities Act"), such as
the registration statement filed in Initial Public Offerings ("IPOs"). A
copy of the policy statement can be found Here.

The SEC's long-standing policy prohibited the use by issuers of
registration statement provisions requiring arbitration of investor
claims pursuant to the Securities Act's section 14 anti-waiver
provision, which, as interpreted by the U.S. Supreme Court in 1953,
meant that investors could not waive their right to have their claims
heard in a judicial (i.e., not an arbitral) forum. However, the Court
modified that interpretation in two decisions in the 1980s, holding that
the anti-waiver provision applied only to substantive provisions in a
registration statement, not to jurisdictional or procedural provisions.

The new policy states that the presence of a mandatory arbitration
clause in Securities Act registration statements requiring investors
making claims against the issuer to submit them to arbitration will not
impact the SEC's decision of whether to allow the registration
statement to go effective pursuant to Securities Act sections 5 and
8(a), provided that the mandatory arbitration clause is adequately
disclosed in the registration statement.

The SEC mandate in evaluating registration statements to determine
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whether they should be allowed to go effective is section 8(a)'s
standard of public interest and investor protection. The SEC noted the
countervailing considerations of the Federal Arbitration Act's ("FAA")
policy bias in favor of enforceability of arbitration clauses as a matter
of freedom of contract, and the Delaware General Corporation Law's
recent amendments prohibiting mandatory arbitration clauses in
certain DGCL-governed corporate charter documents, further noting
that the FAA can in some cases preempt state laws restricting the
enforceability of mandatory arbitration clauses, ruling that the federal
securities laws do not override the FAA's pro-arbitration clause
enforceability bias and that the SEC did not have the competence to
decide and interpret among the various state corporate laws and the
federal securities and arbitration laws. Accordingly, the SEC ruled, the
presence of a mandatory arbitration clause in a registration statement
cannot in and of itself be deemed to contravene the section 8(a)
public interest and investor protection standards and should not affect
the SEC determination of whether to allow the registration statement
to go effective.

With the change in SEC policy to allowing registration statements to
go effective notwithstanding containing mandatory arbitration
provisions as long as adequate disclosure is made, the question
remains of whether, and how universally, such clauses will find their
way into registration statements going forward. Issuers should
consider the risks that the presence of mandatory arbitration clauses
will be dissuasive to potential investors, and that a federal court in
which a disgruntled investor filed suit might assume jurisdiction and
override the SEC's policy in a given case, based on inadequate
disclosure, substantive fairness (given a wide-spread opinion that
arbitral tribunals tend to favor issuers against investors), or other
grounds. In particular, since the U.S. Supreme Court recently
overturned the "Chevron Doctrine" requiring courts to give deference
to the interpretation by administrative agencies like the SEC of the
statutes they are charged with interpreting, administering and
enforcing, the courts are not obliged to pay deference to the SEC's
policy either generally or on a case-by-case basis.
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Kurtin PLLC, a New York City-based law firm, focuses on corporate, commercial and
regulatory representation in the Biotechnology & Life Sciences, Communications & Media,
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individualized solutions to business issues, absolute client discretion and unsurpassed
responsiveness.
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The materials contained in this message and website pages, whitepapers, advisories and other items
directly linked to it have been prepared for general informational purposes only and should not be
construed or relied upon as legal advice or a legal opinion on any specific facts and circumstances. The
publication and dissemination, including on-line, of these materials and receipt, review, response to or
other use of them does not create or constitute an attorney-client relationship.

To ensure compliance with requirements imposed by the Internal Revenue Service, we inform you that
any tax advice contained in this communication (including any attachments) was not intended or written
to be used, and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal
Revenue Code or (ii) promoting, marketing or recommending to another party any tax-related matter(s)
addressed herein.
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